Unjust Sentence: A Special Report on Trulku Tenzin Delek

Introduction

On 2 December 2003, Kardze | ntermediate People's Court in
theKardze*“ Tibet Autonomous Prefecture” (“ TAP”) of Sichuan
Province sentenced Trulku Tenzin Delek (a.kk.aA ngag Tashi) to
death with asuspension of two yearsfor “causing explosions”
and“inciting separatism” . Lobsang Dhondup, 28, afollower and
distant relative of Trulku Tenzin Delek, received animmediate
death penalty and life-long deprivation of political rightsfor
“Inciting separatism”, “ causing explosons’ and“illega possesson
of gunsand ammunition”. Lobsang Dhondup was executed on 26
January 2003. Trulku Tenzin Delek iscurrently in detention. The
trial wasunfair and held without due process behind closed doors.

Itiswidely believed Trulku Tenzin Delek isframed with false
dlegationsof involvementinbombingincidents. Hehasbeen under
close scrutiny by Chinese authoritiesfor his strong support of
Tibetan culture and religion, hisrising popularity in the local
Tibetan community, hisstaunch support for Tibet’sleader inexile,
theDala Lamaand histeachings, and hissocia welfareactivities
in Lithang County including setting up schoolsand old peopl€’s
home, congtructing monasteriesand resolving community disputes.

Theauthoritiesof the People’ sRepublic of China(PRC) fear the
link between influence of the Dalai Lama and non-violent
pro-independence activismin Tibet. Inthewake of such official
concerns, severd of Tibet'sleading lamashavefaced insurmount-
able obstacles and persecution from the authorities over their
allegedlinksto“ splittist” activitiesand their loyalty tothe Dalai
Lama

Following the September 11 tragedy, the Chinese Government’s
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zealousfight against what it now terms “terrorism” has been
further enshrined in law. Chinaisdetermined to brand religious
and political activitiesasactsof terrorism. Theamended Chinese
Criminal Code adopted in December 2001, imposes severe
punishments for those who “organise or lead a terrorist
organisation”. Sentences have beenincreased fromthreeto 10
years imprisonment, and betweenten yearstolife (article 120 of
the Criminal Law). The term “terrorist organisation” is not
defined, thereby alowing for broad and ambiguousrange of legal
interpretationincluding the criminalisation of non-violent political
protests.

In November 2002, former President Jiang Zemin declared that
theruling Communigt Party wantsto“fight terrorismindl itsforms’
and urged international cooperationintheeffort.! ChinaNews
Weekly quoted Wang Xinjian, aProfessor of Public Order at the
China sPeopl€e’ s Public Security University, assaying terrorist
attacks by Uighur and Tibetan “separatists’ pose a serious
challenge to security and law and order in border regions.?
InMarch of the sameyear, theMinistry of Public Security report-
edly set up an anti-terrorism bureau, led by He Ting, formerly
deputy chief of criminal investigation.®> On 2 December 2002,
a Chinese Court sentenced two Tibetans to death for alleged
involvementin“bombincidents’. Their trial washeldin camera:
the accused were not defended.

That PRC links peaceful Tibetan dissent with actsof terrorismis
evident from statements made by Xiaowen Ye, the Director of
State Administration of Religious Affairs, during a press
conferencea Chinese Embassy in Washington D.C. Yecompared
Trulku Tenzin Delek to OsmaBin Laden. Indicating strongly the
government’sintention to establish the notion of Tibetanterror-
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ism, the Chinesemilitary on 17 November 2003 staged adaylong
anti-terror exercise, “Himalaya03” in Lhasa, Tibet’scapital .4

Beijing attacksthe Dalai Lamafor both hispolitical andreligious
roles. The high percentage of arrestsand detention of Tibetansin
Tibet occursbecause of their expressdlegiancetotheDda Lama.
Simpleacts such aspossession and display of theDalai Lama's
photograph, conducting prayer ceremoniesfor hislonglife, and
refusing to denouncehim during politica education classesleadto
crackdowns.

Beijing leadership fearsthat Tibetan Buddhism breedsnationalist
sentimentsamongst themonastic populace. Thisofficial fear has
beenthe catalyst in many of Beijing'sreligiouspoliciesin Tibet
including targeting the popul ar religious|eaders. Thispattern of
perceiving religiousleadersasthreat hasresulted in aseriesof
arrestsof revered lamasind uding Geshe Sonam Phuntsok, Khenpo
Jigme Phuntsok (who recently diedin aChinese hospital) and
Trulku Tenzin Delek.
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Trulku Tenzin Delek: asocial activist

Trulku Tenzin Delek or Trulku Tenzin Delek Thupten Choekyi
Nyimawasbornin 1950 to Tsepak Dorjee and DolmaChoezom
inLithang County, Kardze“ TAP’, Sichuan Province. At theage
of seven, Trulku joined the Lithang M onastery and sought monk
ordination from Khensur Shakpa.

IN1978, Trulku Tenzin Delek met withthelate 10th Panchen Lama
at Labrang Tashikyil Monastery to expressed concerns over
Chineseinflicting tortureonlocd Tibetans. Hesought the Panchen
Lama'sinterventionin securing acquittal for those charged with
“black hats’, and stressed the need to restore and renovate most
of thedestroyed monagteriesin Tibet, particularly in Lithang. When
thefirst fact-finding del egation of the Tibetan Government-in-exile
vigted Tibetin 1979, Trulku briefed one of thedel egatesin detall
about the destruction of monasteries perpetrated by Chinese
authoritiesin Tibet.

Inearly 1982, Trulku Tenzin Delek sought an audiencewith the
Dda Lamain Dharamsda, India, and thereafter stayedin Drepung
Tashi Gomang Monastery, South India, for Six years. In 1983, the
Dala Lamarecognised him asthereincarnation of Geshe Adham
Phuntsok and named him as Tenzin Delek.

Following his return to Tibet in 1987, Trulku was constantly
scrutinized for aleged politica activitiesand connectionswiththe
Dala Lama. Until hisarrest on’7 April 2002, Trulkuwasactivein
socid welfareactivitiesin Lithang County.®

IN1987, Trulku Tenzin Delek left for Othok Thang Karmar, located
few kilometers from Nyagchuka County (Ch: Yajiang Xian),
Kardze“ TAP’ to carry onwith hisplansto construct monasteries.
Local officials, however, tried to hat hisconstruction activities.
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Hence, hewent to Beljing and secured officia permissionfrom
the late Panchen Lamawho named the new monastery Kham
Nalanda Thekchen Jhangchub Choling.

Between 1991 and 1995, Trulku Tenzin Delek built seven
monasteries and an old people’ shomein Nyagchuka County.
Thesaven monagteriesare Jamyang Chokor Ling, Delek Choling
Nunnery, Golog ThegchenNamgya Ling, Tsochu Gaden Chodling,
Golok Tashi Kyil, DetsaM onastery and Tsegon Shedup Dhargyad
Ling. Laterin 1997, aschool wasbuiltin GesheLungpaVillagein
NyagchukaCounty, which provided ass stanceto more than 160
orphansand children of poor nomadsand farmers. Trulku fully
financed the school with such suppliesasfood, clothing, salary
etc. Thelocd authoritiestermed theschool “illegal” and forcefully
conducted “ patriotic education” sessonsintheschool, eventualy
leading to its closure in 2000. All wards of the school had to
returnto their respective homes.®

Trulku often spokestrongly against deforestation, lumbering, and
hunting. He advised the ltrultocal inhabitants against smoking,
drinking and gambling. During histeachings, he advocated the
need tofollow teachingsof theDala Lamaashebdlievesitwould
“|lead to unity amongst different nationalities, resultin stability of
the nation and bring peacein theworld.””

Trulku maintained an independent religious stand on the
controversial issue of the 10" Panchen Lama' sreincarnationg,
which could have provoked another official concern. Trulku had
said, “| only recognize the reincarnation of the 10" Panchen
recognized by HisHolinessthe Dalai Lamaand no one else.”
Onceinthepresenceof county officias, Trulku said, “ You people
issue orders calling for ban on the display of portraits of His
HolinesstheDdai Lamain monasteries. For me, it doesnot make
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any difference. Displaying the banned pictures does not deepen
my devotionto HisHoliness nor the official ban onthe portraits
lessen my faith. HisHolinessthe Dalai Lamaismy very soul.”
Such opendisplay of support for the Dalai Lamabecomescause
of concernfor the Beijing authorities.

Since19%4, Bejing hasinitiated andintengfied theanti-Dda Lama
campaignin Tibet. Beijing considersany activitiesthat indicate
allegiance and support to the Dalai Lamaas*® endangering state
security”. Anti-Dala Lamacampaign formsanintegral part of
China s* patriotic re-education” campaign which Chinalaunched
in Tibet’smonasteries and nunneriesto minimise devotion to the
Dala Lama. Inthecontext of such officid fear, Trulku'sstatement
of support and adherenceto the Dalai Lamateachings becomes
cause for concern thereby resulting in greater scrutiny and
survelllance.

Furthermore, it gppearsthat asignificant portion of loca residents
trusted Tenzin Del ek, rather than district cadres, to solvecommunal
problemsfairly and efficacioudy, in part because of hiswillingness
togpproach provincid and central government officiaswhenlocal
efforts failed. The major turning point in Tenzin Delek’s
relationshipswithlocal officialscamein 1993, when heworked
successfully to helproll back an attempt to extend clear-cutting to
forestland that residents saw as*belonging” tothem. According
to community members, thoseofficialsnever forgave Tenzin Delek
for their lossof face over theissue.®

Arrest attempt fails

IN1997, theloca authoritiesfirs attempted todetain Trulku Tenzin
Delek and accusehim of six different chargesin aspecial mesting
held by Kardzeauthorities. Inadocument titled “ A ngag Tashi”,
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Trulku Tenzin Delek was accused of “ endangering state security”
andillegd congtruction of monasteriesunder thebanner of religion.
The document wasdistributed in 18 different counties|eading to
imminent dangersof Trulku'sarrest. Therefore, Trulku took retreat
for fivemonthsinanearby hill. Inthemeantime, local Tibetans
collected approximately 30,000 signatures and sent an appeal
letter to the provincial authoritiesto call off the arrest warrant.
Theauthoritiesrelented on the condition that Trulku Tenzin Delek
would henceforth not indulgein so-called palitica activities.

Lochoe Drime™, a senior disciple of Trulku Tenzin Delek
recounted, “ Our teacher Tenzin Delek Rinpochewasachampion
of people’'scause. Hewasagreat social activist. For hissocial
servicesheoften clashed withloca Chineseauthoritieswho view
himasachdlengetother authority. Trulku has often been atarget
of their resentment. Trulkuwentinto hidinginthemountainstwice
because of imminent arrest on account of hissocial services.”

In 2000, Trulku mediated adispute over grassland ownership
between regionsof Lithang and Molain Kardzeregion, which
had reportedly led to two deaths. Thelocal authoritiesaccused
Trulku of interferencein the matter and were about to arrest him
when Trulkuwent into retreat for aperiod of saven months. Trulku
Tenzin Delek left aletter stating that he* never committed any
politica crimes’.

L ochoeDrimereported incidentsof masssupport for Trulku Tenzin
De ek when authoritiesnearly arrested him the second time:

Around August 2001, | along with Thupten Khenrab wrote a
petition appealing for Trulku's innocence. The petition voiced
people’s concern and absolute support for Trulku's social
work. It also requested the government authorities not to
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intervene in Trulku's humanitarian works, which is highly
beneficial for the poor and downtrodden. The people of
Lithang County, Dartsedo County and Nyakchuka County
through 40,000 signatures and thump prints supported the
petition. It became a spontaneous mass movement and a
symbol of unanimous support for Rinpoche’s safety.

A group of seven people (names withheld) went to Beijing
and successfully submitted the petition to several authorities
including the United Work Front Department and Religious
Affairs Bureau. However, none of the authorities showed any
positive response. Another group of five people (names
withheld) went to submit the petition to provincial authorities
of Schuan but met with the same response.™*

Another report statesthat when the petition was submitted, the
central authoritiesbanned Trulku from conducting any religious
activities, and restricted hisfreedom of movement. Hewasonly
permittedto livealifeof an ordinary monk.*

Bomb blast in Chengdu

In 2001, aseriesof bomb blastsoccurred in Kardze* TAP”. On
3 April 2002, abomb went off in city’smain square (Tianfu) in
Chengdu, theprovincia capita of Sichuanresultingin 12injuries
and one death. Shortly afterwards, Chinese police arrested
Lobsang Dhondup (Ch: Lorang Toinzhub) though there are
conflicting mediareportsabout theexact timing of hisarrest. The
Chinesepolicealeged that L obsang Dhondup wasinvolved with
theexplosons.® Hisroom was ransacked and police discovered
aphoto of Trulku Tenzin Delek. L obsang wasinterrogated about
hisrdationwith Trulku, hisalegedinvolvement and motivebehind
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theblast.*

Theconflicting viewsintheofficid newspapersof thebomb blast
incidentsclearly indicatethe contrived nature of the allegations
made by Chinese authorities on the case. Human Rights Watch
had a so remarked on theincons stent and unclear reportsonthe
incident intheir recent report “ Trial of amonk: Thecaseof Trulku
Tenzin Delek”. Thereport states, “Other accountsvary astothe
identity of the Tianfu Square bomber, how and when he was
apprehended, and the nature of hisalleged confession. They aso
include contradictory information regarding the presence or
absence of pro-independenceleaflets at the blast sites. Without
accessto official court documents, particularly the procuratorate
indictmentsand the court verdicts, the discrepancies cannot be
resolved... Detail sabout the other explosionsare sketchy and
vary asto the siteswherethe bombingstook place and the extent
of injuriesand property damage.”

According to Huo xin duoshi pao (Huo xin newspaper in Sichuan)
of 5April 2002, the suspectswerearrested following 10 hours of
heavy investigation. Ren min wang (Peopl€ sinternet) of Xinhua
(official Chinesenewspaper) of 4 April 2002 reported that within
ten minuteswith the help of eyewitnesses, asuspect wasarrested
within 200 metersat the site. The same paper stated that follow-
ing investigation at the site of explosion, policefound debris of
batteries, newspapersand tattered clothes. It was also stated that
three peoplewereinjuredintheincident: ayoung girl, an elderly
lady and aboy. Therewas no mention of any Tibetan political
leafletsbeing discovered at theexplosion site.

According to a radio interview with Radio Free Asia on 6
December 2002, Mr Zhao, Director of theKardze Judiciary said
that, “twelve personswereinjured”. Zhao cited numerousbomb
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blast incidentsbetween 1998 and 2002: two at thehomeof Lithang
Kyabgon Rinpoche, the chief abbot of Lithang Monastery, three
inthe city of Dartsedo (Ch: Kangding), onein front of amajor
government building, and one outside apolice station. Inthelast
explosion, “anold manwaskilled”. “ All these bombswereworks
of [Lobsang Dhondup] and al expensespaid by Tenzin Delek, he
said. “Another explosiontook placethisyear at Tianfu Market
Square in Chengdu...12 persons were wounded. Lobsang
Dhondup was arrested at the place of explosion,” Zhou said.*®

Director Zhao of Kardze Judiciary further commented, “1t could
betheview of somesectionsof the publicthat TenzinDelek isa
great generous Rinpoche, but he accepted hisrespongbility infive
of thesix explosions. Their nameswerelinkedto al these explo-
sions, and there were no other suspects. Heclaimshimself asa
reincarnate lamarecognised by the Dalai Lamabut he had no
|etter to prove hisclaim. Hehad al so sent many | etter advocating
theindependence of Tibet. Hedrafted them, L obsang Dhondup
copied them, and the originalswereburnt.”

Thisiscrucid inthelight that L obsang Dhondup and Trulku Tenzin
Delek werelinked to theentireincident with the sole evidence of
so-called paliticd |eafletsbeing thrown and found at the site. Ac-
cording to Xinhuaof 5 December 2002, the court verdict stated
that the PSB discovered political |eafletsat the site. Both Trulku
and L obsang Dhondup had declared their innocence and the au-
thorities could not produce any substantial evidenceto support
their dlegations, conviction and sentencing.

10
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Arrest of Trulku Tenzin Delek

Fivedayslater, onthenight of 7 April 2002, ateam of Sichuan
Public Security Bureau (PSB) officers and People’'s Armed
Police (PAP) barged into Trulku's room at Kham Nalanda
Thekchen Jangchub Choeling in Nyagchuka. The officers
rummaged through hisitemsin the room and asked for Trulku
Tenzin Delek. When Trulku showed up, the officersimmediately
arrested himand four of hisattendants— Tsultrim Dhargyd, Asher
Dhargyal, Tamdin Tsering and Dhondup (lay). Sichuan PSB
officersaccused them of beinginvolved inthebomb blast incident
at Chengdu.

Lochoe Drimetestifieson the case of Trulku Tenzin Delek after
hisescapeintoexile:

Itistotally false to say that Trulku Tenzin Delek was behind
the bomb blast that occurred in April 2002. It isa fabricated
accusation against Trulku and other four arrestees. For his
continuous efforts to preserve Tibetan culture and identity
through every means, Trulku has achieved tremendous
respect within a short period. Such baselessand cruel allega-
tion against him and subsequent sentencing is a direct
assault on the Tibetan people. He carried out his social work
through generous offerings and donations from his followers,
devotees and supporters. All of that he gets from the people
is returned by building schools, old people’'s home, orphan-
ages, and clinic (which offersfree medication). Trulku Tenzin
Delek and Lobsang Dhondup are not guilty by any means of
law. The Chinese do not wish to seethe flourishing of Tibetan
culture. They thought Trulku was challenging their authority.
That’s why they were targeted. Otherwise there is no other

11
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reason for the authoritiesto arrest him.

Two elderly devotees of Trulku Tenzin Delek, Urther, 77, and
Urguewere so heart broken on learning about Trulku'sarrest
that they became mentally unstable and lost. Likewise, the
local Tibetans are grief-stricken. Any show of solidarity with
Trulku results in harsh treatment by the Chinese authorities.
The authorities said Tenzin Delek Rinpoche and Dalai Lama
are the two greatest enemies of China.

At Kham Nalenda Monastery, the monks under patronage of
local civilians organized a hugelong-life prayer ceremony for
Trulku's safety after a week of his arrest. Nevertheless, local
PSB officers interrupted the ceremony. Smilarly, the PSB
officials disrupted another community prayer ceremony at
Thankarma Jorkhang where approximately 400 people had
gathered to pray for Trulku Tenzin Delek.

Prof. Samdhong Rinpoche, the Chief Cabinet of the Tibetan
Government-in-exile hasexplicitly said, “ Given the background
of Trulku Tenzin Delek Rinpoche, the authoritiesseemtobeusing
uncorroborated chargesto clamp down on people who work for
Tibetanreligion, cultureand society.”

Trulkuisapopular rdigiousfigureamongst hiscommunity, and his
arrest shocked many people. Local inhabitantsvoiced their opin-
ionsthat Trulkuwasapeaceful religiousleader, and the Chinese
authoritiesimplicated him on false charges. According to promi-
nent Chinesewriter, Wang Lixiong, Chinese policethrestened that
anyonevoicing support for Trulku Tenzin Delek and Lobsangwould
bearrested for complicity inthebombings.

12
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Arrest of associates

An unconfirmed report has described the arbitrary arrest and
detention of 80 Tibetansfor varying periodsin connection with
Trulku Tenzin Delek’s case. Amongst them, TCHRD received
confirmedinformation on eight Tibetanswho wered| arrested for
raising fundsto pay for Trulku Tenzin Delek’slegal defenceor
who were otherwise seen asbeing closaly linked to him or those
suspected of givinginformationto theoutsideworld.

Luzi Tashi Phuntsok, 42, disciplinarian of Jamyang Choekhorling
Monastery, was arrested on 17 April 2002. In the end of
November 2002, Kardze Intermediate Peopl€'s Court sentenced
himto sevenyears prisonterm onalleged chargesof “ colluding
with Trulku Tenzin Delek” . Tsering Dhondup, the head of Othok
Village, was sentenced to five years' prison term but he was
released on 11 July 2003. Both men had devel oped critical health
condition.’® Luzi Tashi Phuntsok, who was earlier reportedly
released on 28 July 2003, isin Chinese custody again becausehe
was unableto pay the bail amount.'’

The Chinese Government hasacknowledged that “ Asher Dhargye,
aged 39 and Tsultrim Dhargye, aged 36 (both now rel eased) were
ordered to serve oneyear’slabour through re-education by the
Ganzi Prefecturelabour rehabilitation committeein May 2002 for
colluding with Trulku Tenzin Delek Rinpoche in separatist
activities. Tamdin Tsering and otherswere detained for question-
ing and received pendtiesdtrictly for violating law.” 1

L obsang Tenphen, acloserelative of Trulku Tenzin Delek, was

arrested on 12 February 2003 on suspicion of raising fundsto
arrangefor therelease of Trulku Tenzin Delek. Hewasheld for

13
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almost seven monthswithout hisfamily beinginformed. Hewas
later tried and sentenced tofiveyears’ prison term.®

Locd policearrested Dhedhe, 42, businessman from Lithang Derge
Township, on the night of 14 February 2003, at Nyagchuka
County. Dhedhewasoneof thetwo relatives present at theinitial
closed court hearing of Trulku and Lobsang when they were
convicted.®

Thewhereabouts of two juvenile orphans (namesunknown) who
wereintheclosecareand aide of Trulku remainsunknown. They
have been missing since May/June 2002 and no one has seen
them sincethen.

Visitation rights denied

During the subsequent months, reports described the coercive
interrogation, beatings and torture of both Trulku Tenzin Delek
and Lobsang Dhondup. Therewashardly any information ontheir
whereaboutsfor amost seven monthsfollowing their arrests. The
jail refused to allow accessto attorneys or to private visitors,
thereby confirming alegationsof tortureand denying their right to
assistance of aprivately hired attorney.

According tothe Tibetan Information Network, Chineseauthorities
held Trulku Tenzin Dl ek incommunicado until trid® . TheChinese
legal system has contributed to the conditions in which
disappearancesareableto occur in Tibet by dlowing for prolonged
detention and administrative detention without trial . Hisdisciples
cameto know about Trulku' swhereaboutson 29 November 2002
when both Trulku and L obsang Dhondup were brought to Kardze
I ntermediate People's Court for trial.2* However, another report
revealed that Trulku’sfamily learned hiswhereabouts after two
monthsof arrest but no one had seen himin person until the court

14
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trid » With the exception of someambiguousreportsof himbeing
detained in Dartsedo PSB Detention Centre, it isconfirmed that
no one hasseen himin person until thefirst court trial.

Trulku's case contravenes Rule No. 37 of the United Nations
‘ Standard Minimum Rulesfor the Treatment of Prisoners(45)
whereby it was guaranteed, “ Prisoners shall be allowed under
necessary supervision to communicate with their family and
reputablefriendsat regular intervals, both by correspondenceand
by receiving visits’. It also contravenes Article 64 of theBasic
Law and requiresthe Public Security Organsof thePRCtoinform
the family or the work unit of the detained person about the
detention within 24 hours.® The denial of the rights of those
detained to beinformed, of relativesor friendsand for detainees
torecaveproper legd defenseisasoaviolation of rightstoequality
before the law as recognised in Article 10 of the Universal
Declaration of Human Rights (UDHR) and Article 14(1) of the
International Covenant on Civil and Politica Rights(ICCPR).

Trulku'sdetention became officially confirmed when Dartsedo
County PSB officiastold thelocal inhabitantsthat Trulku had
submitted a written petition to hold court trial. The officials
demanded an astronomica sumof 1 millionRMB (US$1,18000)
to bedeposited for any court trial to proceed. It isobviousthat
the said amount was demanded to deny Trulku the opportunity of
litigation and thereby deny him justice. Such ademand clearly
showsthe corruption and bribery prevaent in the Chineselegal
system.?”

A loca resdent commented on thefutility and fairnessof Chinese
courttrid when hesaid, “ Evenif wemanageto gather theamount,
| don't believeitisgoingto changethefateof Trulku. It will be
doubleloss.” However, few faithful Tibetansinitiated afund

15
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raising drivein Lithang County and other adjoining countiesto
gather theamount to begin court trial. When they had collected
half the sum, the PSB officials intervened and arrested three
Tibetans, Tsering Dhondup, Tsultrim Dhargya and Dimey Gyatso
whowereinthefundraisingteam.

Courttrial and sentencing

On 2 December 2002, aclosed tria washeldin Kardze People's
Intermediate People's Court against Trulku Tenzin Delek and
Lobsang Dhondup, resulting in a conviction and sentencing.
According to VVoice of America, Tibetan language Radio Service,
Chinadenied an American request to have arepresentative present
atthetrid. Only Longaand Dhedhe, bothreativesof Trulku, were
allowed to attend the court proceedings.

The Court sentenced Trulku Tenzin Delek to death with twoyears
reprieveand deprivation of palitical rightsfor lifefor “ committing
crimesconcerning explosions’. Additionally hewas sentenced to
14 years imprisonment and deprivation of political right for three
yearsfor “inciting thesplit of thecountry”. L obsang Dhondup was
sentenced to immediate death penalty and deprived him of
political rights for life for “committing crimes concerning
explosions’. He was also given 12 years imprisonment and
deprivedof palitical rightsfor two yearsfor “inciting the split of
thecountry” aswell asan additional threeyears of imprisonment
for “illegdly possessing fireermsand ammunition” .

The Specia Rapporteur of the United Nations Commission of
Human Rightsonfreedom of religion and belief had communicated
with the Chinese Government in May 2002 concerning
circumstancesrelating to Trulku Tenzin Delek and others. The

16
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Chinese Government has submitted aresponse stating that “ On
20 August, the procuratorial authorities instituted criminal
proceedings against the defendant Tenzin Delek Rinpochewith
theIntermediate Peopl€ s Court of the Ganzi Tibetan Autonomous
Prefecture, for the crimes of fomenting separatism and causing an
explosion and agai nst defendant Phondup (L obsang Dhondup)
for formenting separatism, causing an explosion and the unlawful
possession of firearmsand ammunition.”

Trulku Tenzin Delek maintainsthat he did not confessto any of
the chargesagainst him.? Contradicting the statements of the
Chineseofficia reports, reportsreceived by TCHRD confirmthat
Trulku Tenzin Delek opposed the verdict and declared his
innocenceinthecourt. Hefurther shouted, “Long LiveHisHoli-
nesstheDda Lama’. Lobsang Dhondup a so reportedly declared
inthecourt, “Neither Trulku nor | aminvolvedinany way withthe

bomb explosions. Thetrid wasunfair.”

After two officia sfromthe Centra Government visited Rinpoche
on 6 January 2003, Trulku began a hunger strike, saying that
Chinese authoritieshad denied him afair tria. Trulkuisreported
to havetold thetwo officialsthat he did not wish to respond to
their queries, asthey werenot interested in finding out thetruth.*

It islearned from the course of the trial and from arecorded
cassette that Trulku had denied any involvement in “ splittist”
activitiesand had demanded afair trial. In asecretly recorded
message, smuggled out of Tibet, Trulku said:!

Whatever [the authorities] do and say, | am completely
innocent...Around that time, one of my friends called me
and asked if [ Lobsang Dhondup] was my relative. Then |
became suspicious that something serious was going on.

17



Tibetan Centre for Human Rights and Democracy

When | heard about the explosions and arrest of Lobsang
Dhondup, | suspected that | might be wrongly accused and
arrested —that | might become a scapegoat.

| was wrongly accused because | have always been sincere
and devoted to the interests and well-being of Tibetans. The
Chinese did not like what | did and what | said. That is the
only reason why | wasarrested. ..l have always said we should
raise our hands at others. It issinful...l have neither distrib-
uted letters or pamphlets nor planned bombs secretly. | have
never even thought of such thingsand | have no intention to
hurt others.®

The Chinese policeand prosecutorsimprisoned and tried Trulku
Tenzin Delek solely on the aleged confession of Lobsang
Dhondup. Theofficialsalso claimed that Trulku Tenzin Delek
confessed hisinvolvement during theinvestigation. However,
according tounofficia reports, including eyewitnessaccountsand
Trulku' stestimony, thereare solid reasonsto believethat Lobsang
Dhondup’ s so-called confession wastheresult of coercion. The
reports haveindicated the use of torture and beating on Lobsang
Dhondup whilehewasunder detention.®

Chinese authoritieshave not provided any information about the
evidence underlying the convictions, the manner in which such
evidence was obtained, what if any evidentiary links exist
between the explosionsand L obsang Dhondup or Trulku Tenzin
Delek, or what evidence would support the existence of any
conspiracy between thetwo men.*

PRC authorities have not provided any evidence of Trulku's

engagement in activitiesthat violates PRC laws. Although Trulku
doeshave awell-established history of renovating monasteries
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and supportingthe Dadai Lama sreligiousviews, hehasno record
of encouraging political protest and hasdenied any involvementin
lesfleting, both consdered as* splittist” activitiesby China. Intheir
monitoring of political protest and imprisonment snce 1988, TIN
hasnot received any report of a“ political incident or detention at
any facility associated with Trulku Tenzin Delek.*® TCHRD’s
research over theyearsalso supportsthisview.

Retrial and appeal

Chinese Crimind Law grantsdefendants aright to appeal within
ten daysof sentence. However, successof suchappedsare amost
non-existent. Following the conviction, both Trulku Tenzin Delek
and L obsang Dhondup gpped ed to Sichuan Higher People sCourt
to revokethedeath sentence® . Many western governments, Ti-
betan Government-in-exile, NGOs, humanrightsorganisation and
individuals appealed for reversal of death sentence and
appededforfair re-trial.

On 14 December 2003, Wang Lixiong, a prominent Chinese
writer, submitted al etter of appeal to National People’'sCongress,
Supreme People' sCourt, and Sichuan Higher People’ sCourt for
reversal of death sentenceson Trulku Tenzin Delek and Lobsang
Dhondup. Twenty-four Chineseintellectualsand expertsjoinedin
the appeal, which was widely distributed within China and
abroad.¥

On 17 December 2002, Mr. Lorne Craner (U.S. Assistant
Secretary of State for Democracy, Human Rightsand Labor),
Assistant Attorney-General Ral ph Boyd and Ambassador-at-
Largefor Internationd Religious John Hanford, metin Chinawith
their Chinese counterparts. Chinese officialsfrom the Supreme
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People's Court, the Supreme Peopl€e’s Procuratorate, and the
Ministry of Justice assured Mr. Craner that if the Higher Peopl€e's
Court affirmed the convicction, the Supreme People' s Court would
hold alengthy appeal of the cases, asisrequired by Chineselaw.
Similar promises were made to other countries, including the
EuropeanUnion.

On 17 December 2002, Tsering Lolo, brother of Trulku Tenzin
De ek, hired two prominent attorneysZhang Sizhi and Li Huigeng
from Beijing, to represent Tenzin on appeal and to defend the
case at Sichuan Higher People’s Court.® Wang Lixiong was
instrumental in securing their legal assistanceto defend the case.

On 18 December 2002, Trulku Tenzin Delek sent aletter through
Tsering Loloto Zhang Sizhi and Li Huigeng, appealing for their
representation on his case. Zhang and Li had famously
represented other dissidentsin 1991 and in 1995.

On 25 December 2002, Li tel ephoned Judge Wang Jinghong of
the Sichuan Provincial Court to arrangefor their representation
andfor aninterpreter. Judge Wang suggested that they hirealoca
trangator and made travel arrangements. Judge Wang did not
mention any problemswith their representation. Over inquiries
from Li Huigeng over whether re-trial would take placein open,
Judge Wang Jinghong had replied, “Nothingiscertain”.

On 26 December 2002, Judge Wang Jinghong called attorney Li
Huigeng and made severa inquiriesover relationsbetween Trulku
Tenzin Delek and L obsang Dhondup, and other unclear detail sof
the case. Wang told them that he had to go to another region for
official purposeand that date of the court trial could be confirmed
as per the convenience and schedule of the two attorneys. Li
wanted to study the conviction documentsat Sichuan Intermedi-

20



Unjust Sentence: A Special Report on Trulku Tenzin Delek

atePeople' sCourt on 6 January 2003. Thenext day, Wang Lixiong
went to offices of Zhang Sizhi and Li Huigeng and paid their
remuneration to handlethe case.

On 27 December, attorney Li called Judge Wang and sought
permissionto meet and talk with Trulku Tenzin Delek. Judge Wang
clearly mentioned that Trulku Tenzin Delek was detained in
Dartsedo Detention Centre, and even gave him road directions
from Chengdu to Dartsedo. The sameday, Lithang County PSB
officersarrested Tsering Lolo on chargesof hiring lawyersfor
Trulku.®

On 28 December, Zhang Sizhi and Li Huigeng met with Wang
Lixiong, to discusstherepresentation. Mr. Lixiong felt that only
lawyers from outside of the Sichuan would work beyond
governmental control and be strong advocates.

On 29 December, Judge Wang called the attorneys and refused
to allow them to represent Tenzin on appeal . Hetold them that
two court-appointed lawyersfrom Kardze Region were aready
representing Trulku Tenzin Delek on appeal and that no further
appel late paperwork could befiled. Wang Lixiong believesthat
the abrupt development may be aresult of pressure on Judge
Wang from Sichuan provincia authoritiesto stop thetwo Beijing
lawyersfrom acting on behalf of Trulku Tenzin Delek.

It is uncertain whether Trulku Tenzin Delek had ever been
consulted about being refused hischoiceof lawyers. No official
clarificationisgiven onwhy thejudgetook such astep. However,
the court’sdecisionto prevent Trulku Tenzin Delek from re-
celving fair and proper legal representation could beinterpreted
as"“politically motivated”. Trulkuwasdenied theright to hisattor-
ney when the higher court rejected lawyersto represent him. The
| CCPR givesthe defendant the right to choose an attorney of
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on€e' schoice. Chinaisasignatory to the covenant thoughitisyet
toratifyit.

Thetrid and sentencesreceived internationd rebuke. Sergio Vieira
deMédlo, thelate UN High Commissioner for Human Rights, wrote
to Chinese authoritiesexpressing hisconcern that thetria “does
not appear to have met minimum standards’ .

L obsang Dhondup executed

The cases of both Trulku Tenzin Delek and L obsang Dhondup
weregppeaed at Sichuan Provincia Higher People'sCourt. How-
ever, in complete disregard to international appeal s, the Court
upheld theearlier verdict and executed L obsang Dhondup on 26
January 2003. The Court upheld the original death sentence of
Trulku Tenzin Delek. No apped wasever alowed tothe Supreme
Court, despite Chineselaw® that requiresal casesinvolving the
death sentenceto be appeal ed to the threejudge Supreme Court.

Accordingto Radio Free Asia, thejail returned only the ashes of
Lobsang’'s body, supporting claims that Lobsang had been
tortured.

Theevent hasleft little doubt over China sattempt to use
theglobal campaign against ‘terrorism’ to suppressthe
Tibetans peaceful political and religiousexpressions. It
has a so exposed China'strueintention despite the show
of bonhomiewithwestern governmentswhen dedingwith
theissuesof humanrights.
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Lobsang Dhondup: a legal scapegoat

L obsang Dhondup, 28, was bornin Nyakchu County, Kardze
Region, Sichuan Province. Lobsang helped hisfamily infarming
works when he was small. In 1998 or 1999, when Lobsang
Dhondup wastwenty-four yearsold and newly separated from
hiswife, he expressed adesireto becomeamonk. Tenzin Delek
agreedtoatrial period. After littlemorethan ayear, during which
L obsang Dhondup hel ped with minor chores at one of Tenzin
Delek’s monasteries, it became obvious that other pressures
prevented him from committing himsalf fully or devoting thetime
necessary to advance hisstudies. Hismother and son needed his
financia help. According to oneaccount, in 2000, Tenzin Delek,
aware that the plan was not working out, advised Lobsang
Dhondupto pursuehisinterestinsmall businessventures.** Lochoe
Drimedescribed L obsang Dhondup “ gentleand kind hearted” .

While L obsang Dhondup’sexecution reveded China snew strat-
egy tointernationalisethenon-violent struggleof sx million Tibet-
ansasan “act of terrorism”, the court’s decision hasal so high-
lighted shortcomingsinthe Chinesejudicia system. Furthermore,
thisjudicial decisonledtoincreased fear over Chinablurringthe
distinction between the global campaign against terrorism and
domestic freedom struggles.?

Thefact that Lobsang Dhondup and Trulku Tenzin Delek are
rel ated became good enough reason for the authoritiestoindict
the Tibetan lama. PRC authorities’ earlier attempt toarrest Trulku
had resultedinfallure. Thisisevident fromtheexecution of Lobsang
Dhondup whosetestimony upon retrial could have exonerated
Trulku Tenzin Delek. Lobsang Dhondup’sdeath hasimpaired
Trulku's chances of receiving fair re-trial. According to US
Congressional Executive Commission on China, the rush to
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execute L obsang Dhondup hours after Sichuan Higher People's
Court approved hisdeath sentence may have profound impact on
Trulku Tenzin Delek’sability toreceiveafair retrial.

AmandaBlatt, agpokeswoman for the U.S. Department of State
told BBC News*“Wejointheinternational community inraising
concern over thereported execution of Lobsang Dhondup, and
the sugpended sentenceof Tenzin Delek Rinpoche®* Additionally,
theU.S. Embassy “repeatedly registered deep concernsover the
lack of transparency and apparent lack of due processinthese
cases.”#

The European Union condemned the execution “ asabreach of
thetrust built up by the EU-Chinadialogue’* and in February
2002 issued thefollowing critique :

The European Union expresses deep regret and disap-
pointment at the execution of Lobsang Dhondup immedi-
ately after the Sichuan High People's Court upheld his
death sentence, despiteinternationa concernsvoiced at
the lack of transparency of the process concerning his
caseandthat of Tenzin Delek Rinpoche.

The European Unionreiteratesits concernson the condi-
tionsunder whichthetrial wasconducted and thelack of
certainty asto whether due processand other safeguards
for afair trial wererespected, and considersthisaserious
violation of therightsof thetwo defendants.

It dsoreiteratesitspolicy on the death penalty, including

itsingstencethat in casethe death penalty ismaintained,
theinternationally accepted minimum standardsshould be
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respected. Thisincludesall possible safeguardsto ensure
afair trial and adequatefair representation aswell asthe
need for clear and convincing evidence.

The European Union has voiced these concernsto the
Chineseauthorities, urged themto review the caseagainst
Tenzin Delek Rinpoche and expressed aswell itsexpec-
tation that hisdeath sentence will not be upheld.

The Acceding Countries (the Czech Republic, Estonia, Hungary,
Latvia, Lithuania, Malta, Poland, the Slovak Republic and
Slovenia), the Associated Countries (Bulgaria, Romaniaand
Turkey), the EFTA countries(lceland, Liechtenstein and Norway),
and membersof the European Economic Areaaign themselves
withthisdeclaration.

In response to Western criticism of the execution, the official
Chinese Xinhua newspaper on January 26, 2003 reported that
thetrial was* closed” because the alleged crimes of both men
werelinked to “ state secrets.” CNN quoted Chinese Foreign
Ministry Spokewoman Zhang Qiyue on 28 January as saying,
“Onthe matter of carrying out adeath sentence, thisisdonein
accordance with an entire set of regulations and a rigorous
investigation process. Chinaisacountry rulesby law. China's
judicia departmentswould handle any case according to the
relevant laws. Therefore, our judicia department would dedl with
terroristsusing bombsor any other person posing asecurity risk
inthe samemanner asany other country.”

Legal provisionsin death penalty

China sCriminal Procedure Law requires death sentencesto be
reviewed and sanctioned by the Supreme People€ sCourt. Article
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48 of the PRC Crimina Law providesthat “ Except for judgements
made by the Supreme People's Court according to law, all
sentences of death shall be submitted to the Supreme People’s
Court for approval. Sentences of death with a suspension of
execution may bedecided or approved by ahigh people’ scourt.”

Articles 199 of PRC Criminal Procedure Law guaranteesthat
“Death sentences areto be approved by the Supreme People’s
Court”, and its article 202 provides for “the review of death
sentence cases by the Supreme People€' s Court and thereview of
death sentence cases with suspension of execution by ahigher
people’scourt shall be conducted by acollegia pane composed
of threejudges’.

In February 1980, the Standing Committee of the National
People's Congress of Chinadecided to use xiafang (send down)
system which requires the Supreme People’s Court to shift
authority to Higher People’s Court to review and approve death
penalty sentencesin cases of murder, robbery, rape, arson and
other crimeswhich severdly jeopardized public security.*” In 1981,
the Committeefurther decided toimplement theorder from* 1981
through 1983 . Now, the xiafang systemisimplemented in PRC
based upon three document: the Organic Law of the People's
Courts (the Organic Law), and the Supreme People” Court’s
Notice Regarding Entrusting to the Higher People's Courts
the Authority to Review and Approve Certain Death Penalty
Cases (the 1983 Notice) and Notice Regarding Authorising
Higher People’'s Courtsand People'sLiberation Army Military
Affairs Court to Review and Approve Certain death Penalty
Cases (the 1997 Notice)*

The Supreme People's Court issued anew directivein 1997 to
coincidewiththerevisonsof the Crimina Law and the Criminal
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ProcedureLaw. The 1997 Noticereaffirmed thexiafang principles
established inthe Organic Law and the 1983 Notice, but expanded
therange of offenceswhich were required to be reported to the
Supreme People's Court for review and approval to include
corruption, bribery and other crimesthat “ disturb the order of the
socidist market economy” .4

Legal expertsin Chinahave complained that aconflict exists
between the Criminal Procedure Law’s requirement that the
Supreme People’s Court review and approve all death penalty
sentences, and the Organic Law’sand 1997 Notice' sdel egation
of thisreview authority to the Higher People’ s Courts.®

One Chinese newspaper has quoted a Professor from Beijing
Universty, “ TheCriminal Law and the Criminal Procedure Law
gtipulatethat only the Supreme People's Court may exercisedeath
penalty review and approval authority. Therefore, the stipulation
under the Organic Law of the Supreme People’s Court that the
death penalty review and approval may be delegated to Higher
Courtsat the Provincid directly contradictsthe Crimina Law and
Criminal Procedure Law. Actually, theselawsare of completely
different force. Onthe one hand, the Criminal Law and Criminal
Procedure Law were passed by the National People’'s Congress,
and arethebasiclawsof the nation. On the other hand, he Organic
Law of the Supreme People’'s Court was only passed by the
Standing Committee of the National People’s Congress, andis
just an ordinary law of the nation. Theforce of thelatter law is
clearly less than the former two. It is without a doubt
unconstitutional behaviour for an ordinary law to contravenea
basiclaw” >

Under the 1997 Notice, the Supreme People’s Court requires
that al death pendty sentencesinvolving state security beprovided
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toit for review. Thecourt trial of both Trulku Tenzin Delek and
L obsang Dhondup were closed becauseit “involved state secrets’ .
According tothe US Congressional Executive Commissionon
China, “If the state secrets arerelated to the bl asts, the offence
which brought the death sentences, and if explosionsaretherefore
an offense againgt state security, then Lobsang Dhondup’s case
should have been reviewed by Supreme People's Court.”
Furthermore, no chargeis specified that can be associated with
state secrets.

The haste with which Lobsang Dhondup was executed isonly
indicative of the seriousnessof theauthoritiestoimplicate Trulku
Tenzin Delek and to deny him any chances of fair retrial. The
authorities have al so taken advantage of the conflicting legal
provisionsof Chind sdeath pendty. However, themost concerning
factor isthe lack of evidence for conviction and execution of
L obsang Dhondup, who becomes Trulku’smost crucial defense
inhisfuturetrid.

Recent development on Trulku’scase

Accordingto International Campaignfor Tibet, the ChineseForeign
Ministry had responded to an official EU demarche over Trulku
Tenzin Delek’ scase. The German Foreign Ministry wasinformed
that Trulku Tenzin Delek is* being held in Chuandong prisonin
Dazudistrict in eastern Sichuan provinceandisin good health”.
Intheir response, the Chinese Foreign Ministry had indicated that
hissuspended death sentencewould be* calculated from the date
thejudgement becamefinal and could be commuted to alesser
sentence’.

Theresponseasoreferred to Article 50 of the Chinese Criminal
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Law, which saysthat adeath sentence can becommutedtolifein
prisonif “nointentional crimeduring the period of suspension” is
undertaken by the prisoner and that if “magjor meritoriousservice
istruly performed, punishment shall be commuted to fixed-term
imprisonment of not lessthan 15 yearsbut not morethan 20 years.”

Article50asoprovidesthat “if it isverified that [ he] hascommitted
anintentional crime, the death penalty shall be executed upon
verification and approva of the Supreme People’ sCourt.”

I nter national legal standards

Thetriasof Trulkuand Lobsang have prompted an international
outcry regarding China sfair tria standards. Chinafirst became
subject to international human rights standardswhenin 1971 it
joined the United Nations. By becoming a member, it was
required to respect the principlesin the U niversal Declaration of
Human Rights(UDHR), to becomeaparty to thetermsdescribed
init® and (asgtated initspreamble) to “ securetheir universa and
effective recognition and observance ... among the peopl es of
Member Statesthemsalves.”

Article55c and 56 of the U.N. Charter™ read in pertinent part as
follows

Article55 gates, “With aview tothecrestion of conditions
of stability andwell being which are necessary for peaceful
and friendly relationsamong nationsbased on respect for
the principle of equal rights and self-determination of
peoples, the United Nationsshall promote...

c. universal respect for, and observance of, humanrights
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and fundamenta freedomsfor al without distinction asto
race, sex, language, or religion.

Article56

All Members pledge themsel vesto takejoint and sepa-
rate action in co-operation with the Organization for the
achievement of the purposesset forthin Article55.
Chinahascorrectly recognized itsobligations under the UDHR.
In 1988, at the U.N. General Assembly, the Chinese Foreign
Minigter described the UDHR as* thefirst international instrument
which systematically setsforth the specific contentsregarding
respect for and protection of fundamental humanrights”> 1n 1994
at the Cairo International Conference on Population and
Deve opment:
China, together with other participating countries, affirmed
that all peopleareentitledtoal therightsand freedoms
st forthinthe UDHR, stressing that ‘ human beingsareat
the center of concernsfor sustainable development....
Peopl e arethe most important and val uabl e resource of
any nation ... and the lack of development may not be
invoked to justify the abridgement of internationally
recognized humanrights .»

In November 2000, “China’s Vice Foreign Minister Wang
Guangyaand U.N. High Commissioner for Human RightsMary
Robinson signed amemorandum of understanding on technical
cooperation. A centra god of thisagreement isto assist Chinain
bringingitslawsinlinewiththesetreaties® .”

The UDHR standardsrelating to afair trial have been elaborated

inthelnternationa Covenant on Civil and Palitica Rights(ICCPR),
amultinational treaty ratified by 148 nations. Chinasigned the
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treaty in 1998 but hasnot yet ratifiedit. According tointernational
law,>” China s signature prohibits Chinese actsinconsistent with
the goals and purposes of the| CCPR. When Chinasigned the
ICCPR, it recognized theimportance of the principlesexpressed
by the ICCPR™.

Chinahassigned theInternational Covenant on Economic, Socia
and Cultura Rights (ICESCR) on 27 October 1997 and ratified
it on 27 March 2001. China has also signed and ratified the
Convention Against Torture (CAT) in 1986 and 1988, becoming
afull party toitsprovisons.

Fair trid standardshaveadditionally become establishedinterna-
tionaly through theformeation of customary internationd law. For
hundredsof years, theworld hasrecognized that binding interna-
tional law can be formed either through treaties (such as the
ICCPR) or through custom. Customary internationd law hasbeen
ana ogi sed to thewearing down of apath by continual widespread
usage.® Thefollowing arethefour necessary conditionsfor the
cregtion of customary international law:

1) Duration;

2) Uniformity and consistency of practice;

3) Generdity of practice; and

4) Opiniojuriset necessitates (nationsmust engageinthe
identified uniform and general practiceout of asense of
legd obligation rather than, for example, courtesy).®

Oncecustomary law isestablished, it becomesapplicabletoal na-
tions—eventothosenaionsthat havenot retifiedtresties memori-
dizingthecusom® Many commentatorsfed that the internationd
lawsonthepresumption of innocence, freedomfromtorture, right to
apublictrial, and accessto an attorney of one’sown choice have
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obtainedtheleve of cusomary internationa law®.

SpecificLaws
1. Presumption of innocence

The Chinese court trial was required by international law to
presume Tenzin Delek and L obsang Dhondup innocent until the
procurator® presented evidence to convinceit beyond areason-
able doubt on each element of the crime. Whilethispresumption
of innocenceisfundamenta toafair crimind tria, the presumption
isnew in Chineselaw and not yet fully developed. Without this
presumption of innocence, atrial cannot be fair. Without the
guarantee of the presumption of innocence, Trulku and Lobsang
Dhondup’strial wasamereformdlity.

The presumption of innocenceinvolvesthree protections.® Firgt,
the burden of proving the crimeis on the procurator. Second,
there must be ahigh standard of evidencein order to convict the
defendant. Third, the Judge should not act in away that prejudges
the outcomeof thetrial.

During thelast 200 years, the presumption of innocence became
accepted throughout the world as an integral basisfor thefair
criminal trial. The presumption of innocencewasfirst introduced
in Chinaabout 100 yearsago in thefinal decade of the Qing or
Manchu dynasty® . However, because of the revolution under
Chinese Communism, it never became firmly established in
Chineselaw. By 1949, there wasinstead a presumption of guilt
for criminal prosecutions. After the Communists sei zed power,
they abolished the prior Criminal Procedurelaw and prohibited
itspracticeby lawyers® . Only recently hasthe Chinese Criminal
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Procedure approached the presumption of innocence.
a. International standards

Theuniversal right to be presumed innocent isfundamental inall
standardsfor afair trial. Itisseen asaprimary principleto all
systemsof criminal procedure.®’

Article 11 of the UDHR® provides“Everyone charged with a
penal offence hastheright to be presumed innocent until proved
guilty accordingtolaw inapublictria at which hehashad all the
guarantees necessary for hisdefence.” Thissamelanguageis
echoed in Principle 36 of the U.N. Body of Principlesfor the
Protection of All Persons under Any Form of Detention or
Imprisonment,®® a principle endorsed by the U.N. General
Assembly in19847.

The United Nations General Assembly declared™ that the
presumption of innocence in a death penalty case requires
“Capita punishment may beimposed only whentheguilt of the
person chargedisbased upon clear and convincing evidenceleaving
no room for an aternative explanation of thefacts.” Thisisthe
same standard as proof beyond areasonable doubt. If thereis
roomfor an aternative explanation of thefacts, thereissufficient
evidence for a reasonable doubt. As members of the United
Nations, Chinaispart of thissystem defining thesebasicrights.

Article14(2) of thel CCPR createsthe presumption of innocence.
Itsplacement inart. 14 of ICCPR suggeststhat itisafundamental
principleintheright toafair trial.” Initsgeneral comment, the
Human Rights Committee has explained that this presumption of
innocenceisfundamental.” The language of the ICCPR does
not describethe amount of evidencethat must be proved beforea
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conviction. However, the Human Rights Committee (whichisthe
official body of the ICCPR) decided that inherent in the
presumption of innocenceisthat proof of the evidence must be
beyond a reasonabl e doubt.™

Article 5 of the U.N. Safeguards Guaranteeing Protection of
the Rights of Those Facing the Death Penalty ™ requires that
capital punishment may be carried out only when ICCPR Art. 14
hasbeen satisfied.

Internationa criminal courtshave a so adopted the presumption
of innocence, applying the requirement of proof beyond a
reasonabledoubt™ . Also, abroad range of Regional Treaties”
providefor the presumption of innocence. Thesevariousregional
instruments show that the presumption of innocence has been
universally applied around the world. There are no cultural
exceptionstothiscentral tenet of afair trial.

Thetrialsof Trulku Tenzin Delek and L obsang Dhondup were
governeddirectly by theU.N. provisonsand by the|CCPR. China
must respect the UDHR standard and not act inconsistently with
the | CCPR requirements of proof beyond areasonable doubt.

b. ChineseLaw

The presumption of innocence has only been considered within
the Chineselegal systemfor thelast 100 years. But, it hasnever
fully granted thecriminal defendant thefull rightsassociated with
the principle, oftenignoring theissue.”

Under the 1970 Criminal Procedure, therewas no presumption
of innocence. Rather, there was a presumption of guilt for
everyonechargedwithacrime.” Under the 1979 law, the Judge
would review the procurator’s case before trial to determine
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whether therewas sufficient evidenceto convict. “ Thispractice of
reviewing, examining, and discussing al the necessary evidence
of acasewith the prosecution often predisposed the judgesto
prejudice, resulting in the common practice of ‘verdict fird, trial
second’ (xianding houshen) and no clear differentiation between
prosecution and adjudication.”®

Thecurrent (1996) Chineselaw containsno explicit presumption
of innocence.® The 1996 version of the Chinese Criminal
Procedurelaw® (CPL) does state that the People’s Court may
only giveaguilty verdict “whenthefactsof thecaseareclear, with
verified and sufficient evidence . . . [and] according to law.”
However, while the law states that the burden of presenting
evidenceisonthe procurator and that the factsmust be clear, it
does not describe the amount of evidence that is sufficient to
convict. In other words, must the evidence be 25% percent
likelihood, 50% likelihood, or proof beyond areasonable doubt?

Under international standards, the proof must be similar to proof
beyond a reasonable doubt.2® As seen in the U.N. General
Assembly declaration, thisis especialy important when the
defendantsarefacing the death penalty. Thisstandard, whichis
so essential to afair trial, has never been incorporated into
ChineseLaw.

The presumption of innocenceisespecialy important in Chinese
courts, where the defense can rarely present a case. One
expert® reported that |essthan five percent of crimind trids in-
volvewitnesses. Theevidenceinmost trialsmerely consstsof the
procurator reading statements of witnesseswhom neither thede-
fendant nor his lawyer ever had an opportunity to question.
The defendant and hisattorney do not havethe ability to force
witnessesto testify onthe defendant’sbehalf. In somepolitically
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sensitive cases, neither the defendant nor his lawyer is even
allowedto speak.® Another expert found that defense lawyers
presented adefenseinlessthan 30% of the criminal cases.®

Therearestill greater obstaclesfor the defendant, whoisvery
limited in what evidence he can obtain. The procurator isonly
obligated to provide those documentsto the defendant that he
fileswith the court—which arethosethat only support aconvic-
tion. Heisnot obligated to provide those that proveinnocence.®
Defenselawyersaredso limited in what they can obtainthrough
their own investigation, independent of the procurator. Under
Article 37 of the Criminal Procedure Law, the defense lawyer
must obtain the permission of either the procurator or the court
before he gathers evidence from witnesses. Incases*“involving
state secrets’ this limitation to evidence can become an
impaossibleburden.

Thetria sand sentencing of Trulku Tenzin Delek lasted only three
days. Therewasno presumption of innocence. Becausethe police
interfered withraisingmoney for Trulku'slawyer, anddidnot dlow
Trulku Tenzin Delek to usehisown attorney to help him confront
the evidence obtai ned through tortureand coercion.

2. Protectionagaingttorture

The conditionssurrounding the cases of Trulku Tenzin Delek and
L obsang Dhondup suggest that they weretortured. Both menwere
arrested and held incommuni cado, acondition ripefor torture.
L obsang Dhondup wasimmediately executed the day helost his
appeal to theintermediate appel late court. Rather than returning
hisbody to therelatives so that it might be examined for signsof
torture, the policereturned abag of ashes.
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The Convention Against Torture (CAT) requires China to
prevent, prohibit and crimindizeal actsof torture® “Torture” is
defined under the CAT® as:

[A]ny act by which severe pain or suffering, whether
physica or menta, isintentionaly inflicted onapersonfor
such purposes as obtaining from him or athird person
information or aconfession, punishing himfor anact heor
athird person has committed or is suspected of having
committed, or intimidating or coercing him or athird
person, or for any reason based on discrimination of any
kind, when such pain or sufferingisinflicted by or at the
instigation of or with the consent or acquiescence of a
public official or other person acting in an official
capacity. It doesnot includepain or suffering arisng only
from, inherentin or incidental tolawful sanctions.

The prohibitionsagainst torture arewidely considered to beius
cogens, auniversal standard that allowsno deviation.*® Unfortu-
nately, Chinese Law doesnot prohibit under itscriminal law all
actsof torture asdefined and required by the CAT.*

Under Article 15 of the Convention Against Torture, evidence
obtained through torture must not be used against the defendant

atria:

Each State Party shall ensurethat any statement whichis
established to have been made asaresult of torture shall
not beinvoked as evidencein any proceedings, except
against aperson accused of torture asevidencethat the
statement was made.
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Chineselaw does not exclude statements gained through torture.
Judges are free to consider the evidence and to admonish the
police. Whilethe 1996 Chineselaw prohibitstorture™, itis  com-
pletely silent on whether theillegally obtained evidence can be
used at trial. Itistruethat a 1994 Chinese Supreme People's
Court decision prohibited use of illegally obtained confession. It
did not, however, prohibit the use of physical evidence obtained
through torture®. This 1994 decision has not been put into
practice. The 1996 Criminal Procedure Law failed toincludethe
prohibition and rendered the 1994 decision meaningless.

Tortureisgtill aprobleminherent inthe Chinesecrimina justice
system. Itisalso recognized asaproblem within China. In 2000
the respected Chinese magazine Outl ook Weekly reported that
tortureis till routinely used. Inthe Fall of 2000, the Chinese
National People's Congress carried out their own study of six
provinces(that did not include Tibetan provinces, wheretortureis
moreendemic) and found that between 1997 and 1999 therewere
221 reported cases of confessions obtained through torture—
confessions which resulted in the deaths of 21 suspects.
“Commenting on the study group’sfindingsin December 2000,
Hou Zongbin, Chairman of the NPC's Judicial Affairs Commit-
tee, stated that while the 1997 Criminal Procedure Law had
brought reformsto the crimina justice system, tortureremained a
systemic problem.”**

Despiteratification of the Convention Against Torturein October
1988, the Chinese authorities have used torture against Tibetans
asameans of extracting information and confession. To date
TCHRD hasrecorded 81 deathsof Tibetansboth whilein custody
and after release due to torture. The failure of the Chinese
authoritiesto acknowledge, investigateand punish officia saccused
of committing torture suggestsofficia endorsement of theseillega
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practices. Torture continuesin Tibet duetolack of legd protection
for prisoners, impunity extended to prison officials, inadequate
legidation and the subservience of thejudiciary to the Chinese
Communists Party fostering an environment where officialsare
encouraged to employ practicesthat violatethe Convention.

In 2001, a program was attempted in Liaoning Province to
establish the right to remain silent as a means of combating
torture. However, the program was quickly discontinued.*®

Even with this continuing pattern of torture, there is till no
mechanism for excluding from evidence confessions obtained
through torture. Despite the repeated tortures, the confessions
have still been used as evidence. There has not been asingle
reported case sincethe 1996 law that has reported exclusion of
any evidence obtained through torture.*®

Within the Chinese Criminal Procedure, there are other
systematicincentivesfor torture. Chineselaw doesnot alow for a
righttoremainsilent. Additionally, thedefendant in astate secrets
casehasnoright to talk with an attorney during theinvestigative
dage® Theprocurator isempowered to delay theinvestigative
stage and gather more evidence whilethe defendant remainsin
jail without accessto an attorney.

Thisfailureto exclude evidence, joined with China slack of the
right toremain silent, createsasystematicincentivefor torture,*®
anincentivethat certainly led tothetorture of Trulku and Lobsang
Dhondup. After the trial, appeal and execution, China was
universally criticized. The Chinese government responded inthe
officid Chinesenewspaper Xinhuathat both Trulku Tenzin Delek
and L obsang were convicted based upon their confessons® . Were
these confessonstheresult of torture?Becausethetria wasclosed,
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itisdifficult to say. However, aBBC interview'® with United
States Congressman Frank Wolf on January 26, 2003 is
reveding:

BBC: Doyouthink thereisdoubt about the guilt of these
men becausethe Chinese say they haveaconfession and
that the two men were responsiblefor astring of Tibetan
pro-independence bombingsinwhich at |east one person
waskilled?

Congressman Wolf: | have beento Tibet, and the Tibetan
peoplearevery, very mild and very, very peaceful. Most
of the Tibetan monksthat I’ ve met are peaceful people;
they’ rejust looking for the opportunity to worship asthey
see appropriate. | have been in some of the Chinese
prisons, and [| am] knowledgeable of some of thetorture
that takes place, so just because there happensto be a
confession doesn’t really mean very much. | think that
the fact that the trial wasn’t open to the publicisvery
disturbing because| think that’san opportunity for people
to seewhat happens. Also thefact that so many people
asked that there betheright to apped and that, generaly,
inthe past there hasbeen theright to appedl, | think, are
twovery disturbing things- particularly sncethiswasone
of the casesthat wasraised by the State Department.

3. Closedtrial

Publictrid sareconsdered fundamentd toafair trial. For instance,
therighttoapublictria isrecognisedin Article 10 of the UDHR,
which prohibitsclosed trials. Chineselaw generally providesfor
publictrials, but closestrialsfor casesinvolving “ state secrets.”
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The broadly defined “ state secrets’ include all cases against
Tibetansthat involvecdamsfor Tibetanindependence™ The Chi-
neselaw violatesinternational rulesfor apublictrial. Moreover,
no specific charges have been made about “ state secrets’ against
Trulku and Lobsang Dhondup.

a. Internationa standardsfor apublictrial

Article 10 of theUDHR states:
Everyoneisentitledinfull equality toafair, and public
hearing by anindependent and impartial tribunal, inthe
determination of hisrightsand obligationsand of any
crimina chargeagaing him.

Article 14(1) of the|ICCPR readsasfollows:

All personsshall beequal beforethe courtsandtribunals.
Inthedetermination of any crimina chargeagaingt him, or
of hisrightsand obligationsinasuit at law, everyoneshall
beentitled to afair and public hearing by acompetent,
independent and impartia tribuna established by law. The
Pressand the public may be excluded fromal or part of
atrial for reasons of morals, public order or national
security inademocratic society, or when theinterest of
theprivatelivesof the partiesso requires, or tothe extent
strictly necessary in the opinion of the court in special
circumstanceswhere publicity would prejudicethe  in-
terests of justice; but any judgement renderedinacrimi-
nal caseor inasuit at law shall be made public except
wheretheinterest of juvenile personsotherwiserequires
or the proceedings concern matrimonial disputesor the
guardianship of children.
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Thel CCPR doesnot permit Chinato closeits courtroom doors
for aTibetantrial suchasTrulku Tenzin Delek.

Under ICCPR Art. 14, “public order” may refer to the
disciplinary proceedingsof prisonersthat for security reasonsare
held inside thejail.1*> The “national security in ademocratic
society” exception refers to those instances where public
disclosure of factswould weaken national defense (for example
important military facts).'® The"interests of the private lives of
the parties’ isdesigned to protect the very young who may bea
party to the case.'® It weakens neither national security nor
public order to discuss Tibetan pro-independencel egflets.

An open trid is vitally important for a number of reasons,
including themonitoring of human rightscompliance. “ Theright to
apublic hearing, unlike other procedural due process rights,
involves more than the interests of the defendant. There are
additional components such asthe public’sright to know and the
integrity of thejudicia process. Thus, acareful balancing of these
sometimescompeting interestsrequiresspecific guiddinesfor court
proceedingswhich cannot befound in congtitutions.” 1®

Chinahasrecognized the need for open trialsto curb governmen-
tal corruption and to prevent thetorture of defendants. Inits2000
report’® to the Committee Against Torture, China stated in

Paragraph 10(d):

The courtsof Chinahavealwaysregarded opentriadsas
animportant link intherealization of judicia justiceand
the prevention of corruption. The SupremePeople’ sCourt
issued Provisionsfor Strict Implementation of the Open
Trid Systemon8March 1999, which explicitly cal for all
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cases to be handled through open trials except those
involving State secrets or personal privacy and those
concerning minors. The practiceof opentriashelpsto
prevent torture and other cruel, inhuman or degrading
treatment towards defendants, and make public acts of
torture or extortion of confessionsby torture by judicia
personnel during criminal proceedings, sincethey canbe
exposed by defendants in the courts, thus forcing the
judicial organsto makethorough investigations of the
incidentsand avoid the occurrence of similar incidents.

“Theright to apublic hearing isdesigned to protect the accused
fromsecret trias, aswell asto foster publictrustintheadminis-
tration of justice by opening the courtsand legal proceedingsto
public scrutiny.” 1%

Public accessto thetrial discourages perjury, misconduct by
attorneys, and decisionsthat are based upon bias or impartidity.
Publictrialsserve many purposesbeyond assuring afair tria for
the accused. After a serious or appalling crime occurs, the
community needsto becomeinvolvedinthetria tovoicetheir
concern and condemnation. The community should become
involved in the trial and sentencing to provide an outlet for
community concern and the appearance of justice. It promotes
public confidencein the system that justice hasworked.*®

Publictrialsalso help with accurate reporting and description to
the public. Themoredirect the accessto theinformation, theless
likely it is to contains errors are inherent in descriptions of
evidenceindirectly related through secondhand reporting. Also,
intentionally wrong descriptions are deterred when the public has
seen thetrial and can comment onthetruth.

43



Tibetan Centre for Human Rights and Democracy

Open trials additionally help promote the conduct of thejudge
and lawyers. When observed by the public, they aremorelikely
to behave palitely, moreattentively and moreimpartidly. They are
lesslikely to takethe shortcutsthat makefor poor court  hear-

ings

Publictriasprovidetransparency for the publicto seethat justice
hasbeen done and that human rights standards have been achieved.
Article 9(3)(b) of the U.N. Declaration on the Right and
Responsibility of Individuals, Groups and Organs of Society
to Promote and Protect Universally Recognized Human Rights
and Fundamental Freedoms'® provides everyonetheright to
attend “trial sso asto form an opinion on their compliancewith
national law and applicableinternational obligationsand commit-
ments.” Chinahasrecogni zed theimportanceof publictrialsand
has generally opened the courtroom doors to the public.
However, thedoorsremain firmly closed on Tibetan cases.

China has a duty as a member of the U.N. to respect the
principlesof theUDHR and aduty asaparty totheCATto  ensure
that the results of torture are not admitted. M onitoring agencies
such as The Congress onal -Executive Commission on Chinaand
the U.N. produce more accurate reportswhen they can examine
the evidence presented at trial. They report facts with greater
certainty. When China satisfies international human rights
standards, these monitoring agencieswill accurately report that
such standards have been achieved. By closed trials, China
presumptively violatessuch standards and creates an assumption
that other rightshave a so been violated.
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b. ChineseCriminal Procedure

Article 105 of the Chinese Criminal Procedure allowsfor closed
trials for crimes threatening state security, which includes
“incitement to subvert the political power of the state and
overthrow the socialist system by means of spreading rumors,
dander or other means.” Chinese Law doesnot further definethe
term“other means.” A criminal law should give precisenoticeto
defendants about when rights may be denied. However, by
providing such anoverly inclusivedefinition, thisvague provison
providesaclosedtria for Tibetanswhosecrimeishaving faithin
and supportingtheDalai Lama.

The U.N. Commission on Human Rights has studied how the
broadly vague definition of state secretsleadsto potentia abuses.
ItsWorking Group on Arbitrary Detention issued thefollowing
report:1°

46. Under Article 105, even communication of thoughts
and ideasor, for that matter, opinions, without intent to
commit any violent or criminal act, may beregarded as
subversion. Ordinarily, anact of subversionrequiresmore
than mere communication of thoughts and ideas.

47. It may berelevant to mention that article 105 of the
revised Crimina Law incorporateskey e ementsof aticles
92, 98 and 102 of the 1979 Law. Article 92 related to
the subversion of the Government, article 98 referred to
organizing and/or participatingina* counter- revo-
lutionary group” and article 102 referred to
counter-revolutionary propaganda and incitement.

Therevised Criminal Law, inthe context of the offences
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endangering national security, makes no attempt to
establish standardsto determine the quality of actsthat
might or could harm national security. That the Law
establish such astandard iscrucial, asthat alonewould
makethe Law reasonable, fair and just. Clearly, the na-
tional security law may be misused and, aslong asitis
part of the statute, it providesarationalefor restricting
fundamental human rightsand basic freedoms.

When Chinaso broadly defines* state secret,” any Tibetan who
mentions Tibetan independencewill be deprived of apublictrial.
Asonenoted legal scholar''! stated:

The questioniswhether China sdefinition of “national
security reasons’ causestheprovisiontobeviolated. China
places heavy emphasison national security, asevidenced
by its1988 Law on State Secretswhich “ affordsaready
basis for denying a public trial.” Also, the CCP's
“Strike-Hard” anti-crimecampaign hasspecifically focused
effortson preventing “national separatist elements. ..
[from] seriously endangering the public’'s lives and
properties, aswell associd stability and . . . moderniza-
tionefforts. . ..”

Variouscasesand provisonswithinthe PRC Criminal Law reved
that it contravenesinternationa law. In 1997 the United Nations
Working Group on Arbitrary Detention (WGAD) expressed
concern about those articles relating to “endangering state
security”. TheWorking Group said:

The Revised Criminal Law, in the context of the offences

endangering national security, makes no attempt to establish
gsandardsto determinethequality of actsthat might or could harm
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national security. That the Law establish such a standard is
crucial, asthat alone could makethe Law reasonable, fair and
just. Clearly, the national security law may be misused and, as
long asitispart of thestatute, it providesarationalefor restricting
fundamenta human rightsand basic freedoms.*2

TheWGAD raised severa pointsintheir deliberation with the
Chinese Government following their visit to Chinain 1997.113

Failureintherevisionsto define precisely the concept of
“endangering national security”, and application of the
imprecisedefinition to abroad range of offences,

Thefact that actsof individual sin exercise of freedom of
opinion and expression may beregarded asacts* endan-
gering state security”.

Thefact that institutions, organisationsand individual s
outs de China, working with domestic organi sations, may
be charged with, and convicted of “endangering state
security”.

Thelack of precisioninthe definition of the offence of
attempting to subvert political power and overthrow the
socialist system, or incitement to such an offence by
“gpreading rumours, slander or [through] other means
(Article105)

Andthefact that under Article 105, even communication
of thoughts, ideas or opinions, without intent to commit
any violent or criminal act, may beregardedas ~ sub-
verson.

China sresponseto seriousdlegationsby WGAD wasto change
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the charge “counter-revolutionary” to “endangering state
security” inan attempt at clarification. “ Conspiring” wasdel eted
fromtheorigina provision of “colluding with foreign powersand
conspiring” to“ endanger national security, territoria integrity and
security” . However, changing thelegal language doesnot reverse
thefact that anyonewho expresses dissent against Chineserule
continuesto beliableto severe punishment under thislaw.

Inthewake of thislegal exercise, Beijing announced that 21 ar-
ticlesof the PRC’s Criminal Law had been compressed into 12,
thusreducing the number of punishableactivitiesascomparedto
the previousversion of the code. None of these changes signifi-
cantly alter the broad change of abusethat istaking place under
therevision. Theterm*“ endangering state security”, initspresent
ambiguousform, isutilised to suppressmultiplelegitimisedrights,
including theright to freedom of speech and expression.

For Trulku Tenzin Delek and L obsang Dhondup, therewas no
evidencethat their trial s contained any factsthat would threaten
national security. Rether, theonly thing that would warrant aclosed
tria isthat Trulku Tenzin Delek isastaunch supporter of the Dalai
Lamaand histeachings. Their trials should not have been closed
tothe public, either under Chineselaw or under international law.
Thetrialswere closed not to protect state secrets, but to hidethe
dirty violationsof internationd law.

4. Righttoaprivately hired attorney
When apersonischarged with acrime, hehastheright to hirean

attorney, with whom he can have full contact. This right is
universal ™ and isexpressed in such agreementsasthe ICCPR™>,
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and the Fundamental Freedoms™® .

The United Nations has established the standard of full accessto
the defendant’ sattorney of choice, requiring that “ communication
of thedetained or imprisoned person with the outsideworld, and
inparticular hisfamily or counsel, shall not be denied for more
than amatter of days.” '’

Under the ICCPR, the Chinese Court cannot deny the defendant
his privately retained counsel.® The right to counsel also
includestheright to have one' sown atorney on gppea .*° provided
with adequate opportunities, timeandfacilities’ TheHuman Rights
Committee, established to interpret the ICCPR, has stated “al
persons who are arrested must immediately have access to
counsd.” 12

Of course, thisright helpsthe defendant ensurethat herecelvesa
fairtrial. But, it d'so aidsthelega systemasawhole. “Sucha
choice presumably allows an effective defense by the accused,
increasesfairnessinthe proceedings, and promotesthe public’s
confidenceinthecriminal justice system.” 2

When Chinese officials interfered with Tenzin’s right to an
attorney, they followed acommon Chinesepractice. Especially
in “state secrets’ cases, the defendant’s right to talk with an
attorney is often violated. On at |east one occasion, Chinese
officialsadmitted that some public security departmentswere
denying al requestsfrom lawyersfor meetingswiththeir clients
on a“state secrets’ basis. Another report said that, during the
firg fivemonthsof the Crimina Procedure Law’ simplementation,
lawyersin onecity weredenied meetingswiththeir clientsin sixty
percent of all criminal cases. In somecities, the percentage of
such casesin which access was denied under the state secrets
clause was close to ninety percent of all criminal cases.
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“In practice criminal defendantsonly were assigned an attorney
once acase was brought to court; some observers noted that at
this point, it wastoo late for an attorney to assist aclient in a
meaningful way, since the verdict often had already been de-
cided.”122

Conclusion

Thetria of Trulku Tenzin Delek and L obsang Dhondup violated
thesefour fundamental principles. Becausethetria was closed,
one cannot say with certainty what was the evidence that
convicted Tenzin and Lobsang. We can only rely upon China's
reaction to worldwide criticism when it stated that both of the
defendants had confessed.

Wedo know for certain that Chinarefused Trulku hisright toan
attorney to represent himinapublictrial. Had Trulku not been
deprived of theserights, wewould know theamount of evidence
presented to the judge and whether torture and coercion had
producedit. By denying theright toapublictrial and theright to
an attorney, Chinadenied Trulkutheright toafair trial.

Wang Lixiong haswritten, “ Trulku Tenzin Delek isalamawhois
respected by all the people. By putting thelabel of aterrorist on
him and putting him ontrial and clamping the death sentenceon
him the Chinese police might think they have accomplished
something great.” Wang Lixiong wroteabout TenzinonaChinese
language website. Wang Lixiong wrotethat he doesnot believe
that Trulku Tenzin Delek isinvolved inthebombings. “ By thisact
the Chinese police have used one arrow to kill two deer. The
Chinese police have cut Trulku Tenzin Delek downto sizeand
have claimed successin solving the mystery of the April bomb
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blagts”

Inlight of all the evidencesthat TCHRD received, it strongly
believesthat Trulku Tenzin Delek hasbeenfalsely implicatedin
the" bombexploson” incidents. Trulkuisknownfor hiswiderange
of socid activitieslikebuilding schools, old peopleshome, initiating
environmenta drivesand settling community disputes. Heisavery
popular leader in Lithang County and loved by thelocal residents.
Earlier attemptstoindict Trulku had proved futile.

Although the Chinesecondtitution providesfor fundamenta human
rights, these protections are morethan oftenignored in practice.
Themost common form of human rightsabusesincludesarbitrary
arrest and detention, lengthy incommuni cado detention, and denia
of dueprocess. Inmost political cases, thejudicial system denies
the defendants basic legal rights and due process because
authoritiesattach higher priority to maintaining public order and
suppressing political opposition than enforcing legal norms. With
such perverserulesof lega processin operation, ahighincidence
of wrongful conviction becomesavirtua certainty.

TCHRD urgestheBeijing leadership to free Trulku Tenzin Delek
unconditionally, toimprovethelega systemandto providefair
trid tohim. Aboveadl, TCHRD srongly believesthat Trulku Tenzin
Deekisinnocent of thechargeslabelled againgt him and heshould
befree.
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RECOMMENDED ACTION:

Pease sendimmediatetelegramg/ tel exes/ faxes/ expressie-mails
or armailsin English, Tibetan, Chineseor inyour own language:

(A An Zha Xi is the Chinese name of Trulku Tenzin Delek.
Please use the Chinese name in letters to the authorities).

Expressing shock and dismay at the execution of
L obsang Dhondup and thereeffirmation of Trulku Tenzin
Delek’ ssentence.

Requesting Chinese Government to guaranteethe safety
of Trulku Tenzin Delek.

Urging United Nation’s Secretary General and UN High
Commissioner for Human Rightsto intervenein the
matter

Reguesting for afair review onthecourt decision.
Requesting representatives either from independent hu-
man rights monitoring organisationsor United Nations
tovigt Trulku Tenzin Delek.

Urging Chinese authoritiesto stop using “terrorism”
asan excuseto persecute peaceful Tibetan nationdists.

Pleasewriteto:

President Hu Jintao of the People’sRepublic of China
Centra Committee Zhongnanhai Xi ChengQu

Bdijingshi

Peopl€e' sRepublic of China
Sdutation: Your Excdlency
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Premier Wen Jiabao of the People’ sRepublic of China
Guowuyuan 9 Xihuangchenggenbeijie

Beijingshi 100032

Peopl€e' sRepublic of China

Sdutation: Your Excdlency

Acting Gover nor of the Sichuan Provincial Peopl€e's
Government

ZHANG Zhongwel Daishengzhang

Sichuansheng Renmin Zhengfu

Duyuanjie, Chengdushi

Schuansheng

Peopl€e' sRepublic of China

E-mall: schuan@mail.sc.gov.cn

Fax: +86 284356784/ 4356789 (c/o Foreign Affairsoffice
of Sichuan Provincia People’'s Government)

Sdutation: Dear Governor

Director of the Sichuan Provincial Department of Justice
ZENG Xianzhang Tingzhang

Sfaing

24 Shangxianglu

Chengdushi 610015, Sichuansheng

Peopl€e' sRepublic of China

Fax: +86 284356784/ 435 6789 (c/o Foreign affairs office of
Sichuan Provincia People sGovernment)

Telegram: Director, Sichuan Justice Department, Chengdu,
China

Sdutation: Dear Director

53



Tibetan Centre for Human Rights and Democracy

Minister of Justice

Zhang Fusen

Sifgu(Ministry of Justice)

10 Chaoyangmen Nandgjie

Chaoyangqu

Beijingshi 200020

Peopl€e' sRepublic of China

Telegram: JugticeMinigter, Beijing, China
Fax: +86 10 65 292345

Sdutation: Dear Minister

Madam L ouise Arbour

UN High Commissioner for Human Rights
PalaisdesNations

1211 Geneva 10 Switzerland

SA utation: Dear Commissioner

Also, send copiesof your letter/e-mail/fax immediately to
ambassador officeof PRC accredited toyour country.
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Trulku Tenzin Delek with his orphanage children

Trulku Tenzin Delek helping a nomad family
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Trulku Tenzin Delek’s birthday celebration in the monastery

Local Tibetans welcoming Trulku Tenzin Delek
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Trulku giving teachings to the local populace

Monks of Kham Nalanda Monastery
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